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Don W Crockett,
Appel | ant

V.

Spencer Abraham Secretary of Energy,
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Appeal fromthe United States District Court
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David H Shapiro argued the cause and filed the briefs for
appel | ant .

Ri chard A. A derman, Attorney, U.S. Department of Jus-
tice, argued the cause for appellee. Wth himon the brief
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Dover, Special Counsel, U S. Departnent of Justice. Irene
M Solet, Attorney, entered an appearance.

Before: Tatel and Garland, G rcuit Judges, and WIIli ans,
Senior Circuit Judge.

pinion for the Court filed by Senior Circuit Judge
WIlians.

WIllianms, Senior Crcuit Judge: Don W Crockett sued the
Departnment of Energy in district court, claimng that the
Department of Energy's failure to pronote himto Assistant
Ceneral Counsel for Contractor Litigation in 1997, and again
in 1999, violated the Age Discrimnation in Enploynment Act,

29 U.S.C. ss 621-634. The district court rejected his clains
and Crockett appeals. W affirm

* * *

In August 1996 the Departnment of Energy announced a
vacancy for the post of Assistant General Counsel for Con-
tractor Litigation, a position in the Senior Executive Service.
Crockett applied. At the tinme he was 58 years old and an
18-year veteran of the Department, and had served from
1987- 1995 as director of the Judicial Litigation Division of the
Econonmi ¢ Regul atory Administration. There he had handl ed
and supervised the Departnent's price control litigation.

Wth the dwindling of that specialty and a reorganization of
the Departnment, Crockett had held the position of Deputy
Assi stant Ceneral Counsel for Litigation since 1995 and had
started handling non-price control cases. Crockett v. Rich-
ardson, 127 F. Supp. 2d 40, 41-42 (D.D.C 2001).

On reviewi ng the records of 19 applicants, a Merit Staffing
Conmittee in October 1996 rated five candi dates as "Superi -
or" (the highest of four possible rankings: Superior, Very
Good, Acceptable, and Not Qualified), the rest |ower. Anong
the five were Crockett and Gary Stern. Stern, then 36 years
old, had joined the Departnment in 1995 as Deputy Assi stant
Ceneral Counsel for Information Law, and had been Speci al
Assistant to then-General Counsel Robert Nordhaus. Stern
had previously been "involved in several high profile, conpli-
cated DOE contractor litigation matters,” including "the
Rocky Flats litigation in Col orado, a mass tort action invol v-
ing radiation injuries from plutoni umexposure, and a cl ass

action involving human radi ati on experinments." Id. at 42.
Nor dhaus had appointed Stern as the Acting Assistant Cener-
al Counsel for Contractor Litigation in Septenber 1996, and
in February 1997 sel ected himas the new Assistant Ceneral
Counsel for Contractor Litigation.

In July 1998 Crockett filed the present suit, alleging that
he had been denied the position due to age discrimnation.
At about the sanme time, Stern left the Departnment to becone
General Counsel of the National Archives and Records Ad-
mnistration. This vacancy pronpted anot her candi date
search, in which Crockett again applied, along with ten oth-
ers. In February 1999, the Merit Staffing Comittee (now
with a somewhat different nenbership) rated two candi dates
as Superior, Crockett only as Very Good along with two
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others, and the rest lower. See Letter from Robert Rabben,
Chair, Merit Staffing Commttee, to Mary Anne Sullivan,

Ceneral Counsel (Feb. 18, 1999) ("Rabben Letter™). Uti-

mat el y, however, the appointing official, General Counsel

Mary Anne Sul livan, selected no one, but rather decided to
"revise[ ] the technical qualifications”" and "to re-advertise”
the position. Deposition of Mary Anne Sullivan, at 62 (July 1,
1999) ("Sullivan Deposition"); see also Declaration of Mary
Anne Sullivan, at p 22 (Mar. 29, 2000) ("Sullivan Decl ara-
tion"). Although the revisions have been made, as of Sulli-
van's evidence in this case the position had not been re-
advertised due to budgetary constraints. See Sullivan Decl a-
ration at p 25; Sullivan Deposition at 62. Crockett amended
his conplaint to add a claimthat the Departnent, in this |later
term nation of the process and failure to pronote him had
sought to retaliate against himfor his earlier conplaints of
age discrimnation. See Arended Conpl. at p 47 (Nov. 15,
1999).

At a notion hearing in July 2000, the district court granted
summary judgnment for the Departnment on the retaliation
charge. Tr. of Mdtion Hearing at 64-66 (July 10, 2000).
After a bench trial, it rejected Crockett's age discrimnation
claim Crockett, 127 F. Supp. 2d at 48.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5075 Document #668303 Filed: 03/29/2002

* * *

The appeal fromthe district court's decision on Crockett's
age discrimnation claimneed not detain us long. The court
clearly credited the Departnent's explanation that Stern was
nore experienced and qualified than Crockett in the areas
deenmed nost critical for the position. Id. at 46-47. None of
the issues raised by Crockett suggests that the court's assess-
ment of the facts was clearly erroneous, see Fed. R Cv. P
52(a); Fogg v. Ashcroft, 254 F.3d 103, 113 (D.C. Gr. 2001), or
that it made any error of |aw.

On the retaliation claim we reviewthe district court's
grant of summary judgnment de novo. Forman v. Small, 271
F.3d 285, 291 (D.C. Gr. 2001). The district court reasoned
that Crockett failed to nake a prima facie case; because the
Departnment never filled the position, it believed that Crockett
suffered no adverse action. Tr. of Mtion Hearing at 65-66.
W& express no opinion on this "adverse action" issue, cf.
Cones v. Shalala, 199 F.3d 512, 521-22 (D.C. Cr. 2000),
because we find that even if there had been a prinma facie
case, Crockett failed to raise a genuine issue of material fact
with regard to the Departnent's defense--that it cancelled
t he appoi ntnent process for legitimte, nondiscrimnatory
reasons. A grant of sunmary judgnment for the governnent
was therefore appropriate.

According to Sullivan, the position was not filled for a
nunber of reasons. For exanple, the Departnent had not
received "the skill mx that [it] wanted,” Sullivan Deposition
at 59-60, particularly regarding Alternative Di spute Resol u-
tion, Sullivan Declaration at p 22. The Departnment thus
wanted to try again after revising the qualifications to de-
scribe the position nore accurately. 1d. at p 22. The Depart -
ment also felt that it "had not received a sufficiently diverse
pool of applicants,” and wanted "to pl ace nore enphasis on
outreach when [it] readvertised.” Id. at p 24. Finally, Sulli-
van noted that the Merit Staffing Conmttee had concl uded
that no candi date had outstanding qualifications and that it
could offer no strong recommendation. 1d. at p 21
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To rebut Sullivan's explanations, Crockett first contends
that Sullivan's account of the Merit Staff Conmittee's tepid
assessnent of the candidates is contradicted by a letter from
Robert Rabben, Chair of the Merit Staffing Commttee. But
t he Rabben | etter neither underm nes nor contradicts Sulli-
van's account. It makes no particul ar recommendati on and
merely lists the ratings given by the commttee for each
applicant. See Rabben Letter. Just because the conmttee
rated some candi dates Superior or Very Good does not neces-
sarily mean that it strongly recomrended any of them As
we understand the Merit Staffing Committee Procedures, to
receive an overall rating of Superior, a candidate need only
receive a Superior rating in a magjority of the required
qualifications. Thus even a Superior candi date nay have
serious deficiencies. |ndeed, because the procedure weights
each qualification equally, a Superior candidate may actually
be deficient in those areas thought nost critical for the
posi tion.

Second, Crockett suggests that Sullivan's explanations at
an earlier deposition were vague and that they contradicted
her declaration. Self-contradiction by the noving party's
W t nesses may of course create a genuine issue of material
fact precluding summary judgnment. See Peckhamv. Ronrico
Corp., 171 F.2d 653, 658 (1st G r. 1948). And second- hand
gapfilling, if extrene enough, clearly can rise to the |evel of
contradiction. This would surely be true, for exanple, if a
witness in his second statenent "renmenbered" salient, neno-
rable facts that (if true) he surely should have renenbered
and nmentioned the first tine around, or "renenbered" facts
whi ch too conveniently explain away troubl esone portions of
the previous testinony. And this would be especially true if
some intervening event--e.g., pressure by a party, prodding
of counsel --nade the enbellishnent seemfishy. Cf. Russel
v. Acne-Evans Co., 51 F.3d 64, 67 (7th Gr. 1995) (reflecting
suspicion of later affidavit used "to patch up" established
defici enci es).

Here there is no such contradiction. Sullivan's declaration

does not contradict her deposition but rather augnents and
el aborates upon it. The om ssions on which Crockett pounces
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are easily attributable to understandabl e | apses of nenory or

| ack of preparation. Cf. id. at 68 (statenment in affidavit
directly contradicted by earlier deposition will be disregarded
"unless it is denonstrable that the statement in the deposi-
tion was nistaken, perhaps ... because a | apse of nenory is

in the circunstances a pl ausi ble explanation for the discrep-
ancy"). At her deposition Sullivan appeared on sonme matters

obviously ill-prepared. For exanple, she was rather genera
in her discussion of how the candidates failed to suit the
Department's "skill mx" preferences. Sullivan Deposition at

59-60. She also couldn't recall when Stern had left the
Department, when the vacancy was announced, who was on

the sel ection panel, or the exact nunber of applicants for the
job (though she did recall that it was "[f]ewer than we hoped
for"). Id. at 51-52, 56, 58, see also id. at 57 (explaining that
she had dealt with "a whol e bunch” of vacancy announce-

ments since becom ng General Counsel about a year before).

In her later declaration, presumably after review ng her
records and refreshing her nmenory, Sullivan addressed these
gaps and was nore specific. She was able to state precisely
when Stern had |l eft the Departnment, when the vacancy was
announced, who was on the selection panel, and how nmany
applications were received. Sullivan Declaration at p p 16-17,
19. Explaining again that the "reconpete” was notivated by

a desire "to depict the skills required for the job nore
accurately," she offered the specific exanple of "significant
experience in Alternate [sic] D spute Resolution.” 1d. at p 22.
And she additionally recounted a conversation with Rabben in
whi ch, as she recalled it, he said there was no candi date for
the post "that the Committee believed had outstandi ng quali -
fications, and the Conmttee could therefore not nake a

strong reconmendation.” 1d. at p 21. This contrasted with
Rabben' s advi ce on other open positions. 1d. Wile Sulli-
van's declaration did for the first tinme nmention the Depart -
ment's concern over attracting a "diverse pool of applicants”
and the commttee's |ack of enthusiasmfor the candidates, id.
at p p 21, 24, these further recollections do not anobunt to
contradi ctions.
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Third, Crockett argues that Sullivan's account of the Merit
Staffing Commttee's view of the candidates (as reported to
her by Rabben) was i nadm ssible hearsay, and that it was
clear error for the district court to accept it. See Tr. of
Motion Hearing at 65. But the assessments of the conmittee
were not offered for the truth of "the matter asserted." Fed.
R Evid. 801(c). Sullivan's decisionmaki ng was under chal -
| enge, and she explained it on the basis of the information she
received.

In his reply brief, Crockett additionally attenpts to attack
Sul livan's expl anations as pretextual. These contentions,
however, were not raised in Crockett's opening brief, see
Crockett Brief at 31-36, and thus would normally be consid-
ered wai ved. Board of Regents of the Univ. of Wshington v.
EPA, 86 F.3d 1214, 1221 (D.C. Gr. 1996). That the Depart-
ment offered a very limted discussion of pretext in its brief
does not excuse or obviate Crockett's omi ssion. See United
States v. Wlson, 240 F.3d 39, 45 (D.C. GCr. 2001) ("[We are
doubtful in any event whether gilding the lily in the appellee's
brief should ever excuse an appellant's conplete failure to
[raise an issue in his opening brief].").

Because the district court rested its grant of sunmary
judgrment purely on the | ack of adverse action (and thereby
the lack of a prima facie case), however, Crockett may not
have had sufficient incentive to raise the pretext issue initially
on appeal. But cf. United States v. MCoy, 280 F.3d 1058,
1063-64 (D.C. Gr. 2002) (addressing waiver and the incen-
tives to raise issues in the sentencing context). But even
assum ng arguendo that the issue was preserved, Crockett's
argunents regardi ng pretext are unconvinci ng and woul d
"require too much specul ation to create a genuine issue of
fact about [Sullivan's] notivations." Carney v. Anerican
University, 151 F.3d 1090, 1094 (D.C. Cr. 1998). Crockett
first charges that Sullivan's assertion of an effort to "place
addi ti onal enphasis on judicial litigation experience,” Sullivan
Deposition at 59, nust have been pretextual, evidently be-
cause Crockett (in his mnd) so clearly outshone all other
candidates in this dinmension. W are uncertain just why
Crockett regards this acknow edgenent of interest in his |ong
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suit as a pretext, but to the extent that he is arguing that his
judicial litigation experience was such that he woul d necessar -
ily win an honest conpetition in which that factor played any
role (and this is the nearest to a coherent theory we can

di scern), the argument seens nonsense. Enpl oynent deci -

sions rarely (if ever) rest on a single attribute, and Crockett
was only rated in the second tier of candidates in the 1998-99
round.

Crockett also finds pretext in Sullivan's comrent that the
initial vacancy announcenent had not "sufficiently enpha-
sized the need for a candidate with significant experience in
Alternate [sic] Dispute Resolution.”™ Sullivan Declaration at
p 22. ADR, he observes, was already nmentioned in the initial
vacancy announcenent. But the word "sufficiently" pre-

sunmes that the qualification was already there; if it wasn't
"sufficiently" enphasized, it needed nore forceful presenta-
tion. In fact, the proposed revision did create greater em

phasis by shortening the list of requirenments fromseven to
four. Because attainment of an overall rating of "Superior"
requires a score of Superior in a mpjority of the naned
criteria, this reduction would have nmade it far nore difficult
for a candidate to rank Superior overall w thout show ng
"extensive experience in the successful use of ADR" See
Crediting Plan for Assistant CGeneral Counsel for Contractor
Litigation, Joint Appendix at 439. And of course, as with
briefs, a statenent of criteria with a few conci se and focused
entries gives those itens nore oonph than does a neander -

ing laundry list.

The judgnment of the district court is

Af firned.
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